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Bureau of Customs and 
Border Protection 


General Notices 


PAPERLESS DRAWBACK PROTOTYPE: DELAY OF 
COMMENCEMENT OF TEST AND REOPENING OF 
APPLICATION PERIOD 


AGENCY: Customs and Border Protection, Homeland Security; Trea- 
sury. 
ACTION: General notice. 


SUMMARY: In a document published in the Federal Register on Sep- 
tember 27, 2002, Customs announced its plan to conduct a prototype 
test to determine the feasibility of filing paperless drawback claims. The 
document stated that drawback claimants who wished to participate in 
the test must submit applications to Customs by October 28, 2002. In an 
effort to encourage greater participation in the prototype, Customs in 
this document is announcing a reopening of the period for drawback 
claimants to submit applications to participate in the Paperless Draw- 
back Prototype and sets a new timeframe for commencement of the test. 


DATES: Drawback claimants who wish to participate in the Paperless 
Drawback Prototype must submit applications to Customs no later than 
May 19, 2003. The Paperless Drawback Prototype will commence no 
earlier than May 19, 2008, and will run for approximately one year with 
a final evaluation taking place at the end of the first 12-months of the 
prototype. 


ADDRESS: Written comments regarding this notice, and prototype ap- 
plications, should be addressed to the Bureau of Customs and Border 
Protection, Entry and Drawback Management Branch, 1300 Pennsy]l- 
vania Avenue, N.W., Room 5.2-33, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Questions pertaining to 
any aspect of this prototype should be directed to Sherri Lee Hoffman, 
Bureau of Customs and Border Protection, Entry and Drawback 
Management Branch, at (202) 927-0300 or via email at sherri.lee. 
hoffman@customs.treas.gov. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 


Title VI of the North American Free Trade Agreement Implementa- 
tion Act, Pub. L. 103-182, 107 Stat. 2057 (December 8, 1993), contains 
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provisions pertaining to Customs Modernization (107 Stat. 2170). Sub- 
part B of title VI of the Act concerns the National Customs Automation 
Program (NCAP), an electronic system for the processing of commercial 
imports. Within subpart B, section 631 of the Act added section 411 to 
the Tariff Act of 1930 (19 U.S.C. 1411-1414), which defines the NCAP 
provides for the establishment of and participation in the NCAP and in- 
cludes a list of existing and planned components. Section 411(a)(2)(F) 
identifies the electronic (i.e., paperless) filing of drawback claims, re- 
cords or entries as a planned NCAP component. 

Section 101.9(b) of the Customs Regulations (19 CFR 101.9(b)) pro- 
vides for the testing of NCAP planned components. The Paperless 
Drawback prototype is being tested in accordance with this provision. 

A notice describing the Paperless Drawback Prototype, and setting 
forth the prototype’s terms and conditions, was published in the Federal 
Register (67 FR 61197) on September 27, 2002. That document stated 
that the prototype was to commence no earlier than August 1, 2002, and 
the deadline by which drawback claimants were required to submit ap- 
plications to Customs to participate in the prototype was October 28, 
2002. In an effort to encourage greater participation in the prototype, 
Customs is reopening the application period until 30 days from the date 
of publication of this notice in the Federal Register. The Paperless Draw- 
back Prototype will commence no earlier than 30 days from the applica- 
tion deadline date. 

All of the remaining Paperless Drawback Prototype terms and condi- 
tions set forth in the September 27, 2002, Federal Register notice re- 
main in effect. 


Dated: April 11, 2003. 
WILLIAM S. HEFFELFINGER III, 


Acting Assistant Commissioner, 
Office of Field Operations. 


{Published in the Federal Register, April 17, 2003 (68 FR 18994)] 
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DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, April 16, 2003. 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been deter- 
mined to be of sufficient interest to the public and CBP field offices to 
merit publication in the Customs BULLETIN. 
SANDRA L. BELL, 
(for Michael T. Schmitz, Assistant Commissioner, 
Office of Regulations and Rulings.) 


PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF PERFORATING PUNCHES 


AGENCY: U.S. Customs and Border Protection, Department of Home- 
land Security. 


ACTION: Notice of proposed modification of ruling letter and revoca- 


tion of treatment relating to tariff classification of perforating punches. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking one ruling pertaining to the tariff classifi- 
cation of perforating punches under the Harmonized Tariff Schedule of 
the United States (“HTSUS”). Similarly, Customs is revoking any treat- 
ment previously accorded by Customs to substantially identical transac- 
tions. Customs invites comments on the correctness of the proposed 
action. 


DATE: Comments must be received on or before May 30, 2003. 


ADDRESS: Written comments are to be addressed to the U.S. Customs 
and Border Protection, Office of Regulations & Rulings, Attention: Reg- 
ulations Branch, 1300 Pennsylvania Avenue N.W., Washington, D.C. 
20229. Submitted comments may be inspected at U.S. Customs and Bor- 
der Protection, 799 9th Street, NW, Washington, D.C. during regular 
business hours. Arrangements to inspect submitted comments should 
be made in advance by calling Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Holly Files, General 
Classification Branch (202) 572-8783. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are in- 
formed compliance and shared responsibility. These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, the 
law imposes a greater obligation on Customs to provide the public with 
improved information concerning the trade community’s responsibili- 
ties and rights under the Customs and related laws. In addition, both the 
trade and Customs share responsibility in carrying out import require- 
ments. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to modify New York Ruling Letter (NY) 187964 pertaining to the 
tariff classification of hand punches. Although in this notice Customs is 
specifically referring to the aforementioned ruling, this notice covers 
any rulings on this merchandise which may exist but have not been spe- 
cifically identified. Customs has undertaken reasonable efforts to 
search existing databases for rulings in addition to the one identified. 
No additional rulings have been found. Any party who has received an 
interpretive ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise sub- 
ject to this notice should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical transac- 
tions. This treatment may, among other reasons, be the result of 
the importer’s reliance on a ruling issued to a third party, Customs per- 
sonnel applying a ruling of a third party to importations of the same or 
similar merchandise, or to the importer’s or Customs’ previous inter- 
pretation of the Harmonized Tariff Schedule of the United States. Any 
person involved in substantially identical transactions should advise 
Customs during this notice period. An importer’s failure to advise Cus- 
toms of substantially identical transactions or of a specific ruling not 
identified in this notice may raise issues of reasonable care on the part of 
the importer or its agents for importations of merchandise subsequent 
to the effective date of the final notice of the proposed action. 
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In NY 187964, dated November 5, 2002, set forth as Attachment A to 
this document, Customs classified certain hand punches in subheading 
8203.40.30, HTSUS, as: “Files, rasps, pliers (including cutting pliers), 
pincers, tweezers, metal cutting shears, pipe cutters, bolt cutters, perfo- 
rating punches and similar handtools, and base metal parts thereof: 
pipe cutters, bolt cutters, perforating punches and similar tools, and 
parts thereof: with cutting part containing by weight over 0.2 percent of 
chromium, molybdenum, or tungsten or over 0.1 percent of vanadium.” 

It is now Customs position that the hand punches are classified in sub- 
heading 8203.40.60, HTSUS, as: “Files, rasps, pliers (including cutting 
pliers), pincers, tweezers, metal cutting shears, pipe cutters, bolt cut- 
ters, perforating punches and similar handtools, and base metal parts 
thereof: pipe cutters, bolt cutters, perforating punches and similar 
tools, and parts thereof: other (including parts).“ Proposed HQ 966189 
modifying NY 187964 is set forth as Attachment B. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify NY 
187964 and any other ruling not specifically identified, to reflect the 
proper classification of the subject merchandise or substantially similar 
merchandise, pursuant to the analysis set forth in proposed HQ 966189. 
Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re- 
voke any treatment previously accorded by the Customs Service to sub- 
stantially identical merchandise. Before taking this action, we will give 
consideration to any written comments timely received. 


Dated: April 9, 2003. 


JOHN ELKINS, 
(for Myles B. Harmon, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY, 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
New York, NY, November 5, 2002. 
CLA-2-82:RR:NC:1:118 187964 
Category: Classification 
Tariff No. 8203.40.3000 and 7907.00.6000 
Ms. JENNIFER R. LAM 
FISKARS CONSUMER PRODUCTS, INC. 
305 84th Avenue South 
PO. Box 8027 
Wausau, WI 54401 


Re: The tariff classification of paper punches from China and Korea. 


DEAR Mk. Lao: 
In your letter dated October 29, 2002, you requested a tariff classification ruling. 
You have described your samples as follows: 
Hand punch (23597097 1/8” Heart hand punch)—which is similar in function toa 
typical one-hole punch. They come in various die-cast shapes including bears, hearts, 
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moons, etc. They will be marketed to be used mainly in paper and card crafting, but 
can be used with leather and metal as well. They are made in China of die-cast stain- 
less steel, used as a hand tool 

Mini palm punches (24117097 Celestial Designs)—are made in China of a die-cast 
zinc interior punch, with a molded plastic exterior casing. 

Photo Corner punches, 3-in-1 Corner punches and Border punches (not depicted) 
are made in Korea and constructed of a die-cast zinc interior punch, with a molded 
plastic exterior casing. 

The mini palm punches, photo corner punches, 3-in-1 corner punches, and the border 
punches are all used on a desktop for paper crafting, by inserting a sheet of paper into the 
bottom of the punch and pressing down the button to punch a design in the paper. 

The applicable subheading for the Heart hand punch will be 8203.40.3000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for files, rasps, pliers (includ- 
ing cutting pliers), pincers, tweezers, metal cutting shears, pipe cutters, bolt cutters, per- 
forating punches and similar handtools, and base metal parts thereof: pliers (including 
cutting pliers), pincers, tweezers, metal cutting shears, pipe cutters, bolt cutters, perforat- 
ing punches and similar tools, and parts thereof: other: pipe cutters, bolt cutters, perforat- 
ing punches and similar tools, and parts thereof: with cutting part containing by weight 
over 0.2 percent of chromium, molybdenum, or tungsten or over 0.1 percent of vanadium 
The rate of duty will be 6% ad valorem. 

The applicable subheading for the Mini palm punches, Photo Corner punches, 3-in-1 
Corner punches and Border punches will be 7907.00.6000, HTS, which provides for other 
articles of zinc: other. The rate of duty will be 3% ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Kathy Campanelli at 
646-733-3021. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY, 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
Washington, DC. 


CLA-2 RR:CR:GC 966189 HEF 
Category: Classification 
Tariff No. 8203.40.60 
Ms. JEssIca T. DEPINTO 
HObDES, KEATING & PILON 
39 South La Salle Street, Suite 1020 
Chicago, IL 60603-1731 


Re: Reconsideration of NY 187964; hand paper punches. 


DEAR Ms. DEPINTO: 

This is in response to your letter dated January 23, 2003, requesting reconsideration of 
New York Ruling Letter (NY) 187964, which was issued to your client, Fiskars Consumer 
Products, Inc.,on November 5, 2002, classifying certain hand paper punches in subhead- 
ing 8203.40.30, Harmonized Tariff Schedule of the United States (HTSUS), as perforating 
punches and similar handtools with cutting part containing by weight over 0.2 percent of 
chromium, molbydenum, or tungsten or over 0.1 percent of vanadium. This reconsidera- 
tion only concerns the hand punches classified in NY 187964 and not the mini palm 
punches and the photo corner punches also classified therein. In preparing this ruling, 
consideration was given to an additional submission made on February 20, 2003. We have 





reconsidered the classific¢ 
187964, in part, is incor 


he subject met nd re perforating pur stol ed primarily in paper and card 
crafting, but they may » be used in metal and leather crafti1 The a are one- 
hole devices with « 

cast shapes including | 

inch flower shape pur i 

Chromium, molybder n, tungsten vanadium are used as hardening agents in the 
steel punches in small quantities. Chemical analyses of five samples of the subject mer- 
chandise show that the content by weight hromium, molybdenum and tungsten is un- 
der 0.2 percent The content by weight of vanadiun inder 0.1 percent 
Issue: 

Whether the subject hand punches are classifiable as } ‘ating punches with cutting 
parts containing by weight over 0.2 percent of chromiun ybdenum, or tungsten or 
over 0.1 percent of vanadium under subheading 8203.4 HTSUS, or as other perforat- 
ing punches classified under sub! 103.40 HTSI 
Law and Analysis 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that les are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an articl classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note In the event that ds cann > classified sly 1e basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied 

In understanding the langu of the HTSUS, the Harmonized Cx ymmodi ty Description 
and Coding System Explanat« tes (E may be utilized. ENs, thou igh not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the ‘monized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989) 

The HTSUS provisions 
8203 es, rasps, pliers (including cutting pliers), pincers, tweezers, metal 

“ating punches and simi- 


8203.40 ipe cutters, bolt cutters, perforating punches and similar tools, 


8203.40.30 With cutting part containing by weight over 0.2 percent of 
chromium, molybdenum, or tungsten or over 0.1 percent of 
vanadlun 

* 
8203.40.60 Other 

Chemical analyses performed on the cutting parts of the subject punches demonstrate 
that chromium, molybdenum and tu n are presen ry small quantities which do 
not amount to 0.2 percent by weight results also show that the con tent of vanadium is 
well under 0.1 percent by weight. Therefore, the original classification of the subject mer- 
chandise in subheading 8203.40.30, HTSUS 

Due to the chemical eee: of their cutting parts, the subject punches are classi- 
fied in subheading 8203.40.60, HTSUS, which provi r files, rasps, pliers (including 
cutting pliers), pincers, rusian sel cutting shears, pipe cutters, bolt cutters, perforat- 
ing punches and similar | henttood — base metal parts thereof: pipe cutters, bolt cutters, 
perforating punches and similar too] arts thereof: other (including parts) 


Holding: 
The subject merchandise is classifiable in subheadin 3.40.60, HTSUS, which pro- 
vides for files, rasps, pliers (including cutting rs), pincers, tweezers, metal cutting 
i handtools, and base 
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metal parts thereof: pipe cutters, bolt cutters, perforating punches and similar tools, and 
parts thereof: other (including parts) 
Effect on Other Rulings 
NY 187964, dated November 5, 2002, is hereby modified. 
MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION AND MODIFICATION OF RULING 
LETTERS AND REVOCATION OF TREATMENT RELATING TO 
THE TARIFF CLASSIFICATION OF UMBRELLA BASES AND 
UMBRELLA BASE RINGS 


AGENCY: Bureau of Customs & Border Protection; Department of 
Homeland Security. 

ACTION: Notice of proposed revocation of tariff classification ruling 
letters, modification of a tariff classification ruling letter and revocation 
of any treatment relating to the classification of umbrella bases and um- 
brella base rings. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 


Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs & Border Protection (CBP) intends to revoke three 
ruling letters and modify one ruling letter relating to the tariff classifi- 
cation, under the Harmonized Tariff Schedule of the United States An- 
notated (HTSUSA), of umbrella bases and umbrella base rings. 
Similarly, CBP proposes to revoke any treatment previously accorded by 
it to substantially identical merchandise. Comments are invited on the 
correctness of the intended actions. 


DATE: Comments must be received on or before May 30, 2003. 


ADDRESS: Written comments are to be addressed to Customs & Border 
Protection, Office of Regulations and Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 
Submitted comments may be inspected at Customs & Border Protec- 
tion, 799 9» Street, N.W, Washington, D.C., during regular business 
hours. Arrangements to inspect submitted comments should be made in 
advance by calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Rebecca Hollaway, Tex- 
tiles Branch, at (202) 572-8814. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on CBP to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and CBP share responsibility in carrying out import require- 
ments. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and to provide any other information necessary to enable CBP to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that CBP intends to revoke three ruling letters and to 
modify one ruling letter relating to the tariff classification of certain 
umbrella bases and umbrella base rings. Although in this notice CBP is 
specifically referring to the revocation of New York Ruling Letter (NY) 
G88950, dated April 9, 2001, NY G83051, dated October 25, 2000, and 
NY H80212, dated June 7, 2001 (Attachments A, B and C), and to the 
modification of NY G85932, dated January 11, 2001 (Attachment D), 
this notice covers any rulings on this merchandise which may exist but 
have not been specifically identified. CBP has undertaken reasonable 
efforts to search existing databases for rulings in addition to the one 
identified. No further rulings have been found. Any party who has re- 
ceived an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the 
merchandise subject to this notice, should advise CBP during this notice 
period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625 (c)(2)), as amended by section 623 of Title VI, CBP intends to re- 
voke any treatment previously accorded by CBP to substantially identi- 
cal merchandise. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, CBP 
personnel applying a ruling of a third party to importations of the same 
or similar merchandise, or the importer’s or CBP’s previous interpreta- 
tion of the HTSUSA. Any person involved with substantially identical 
merchandise should advise CBP during this notice period. An import- 
er’s failure to advise CBP of substantially identical merchandise or of a 
specific ruling not identified in this notice, may raise issues of reason- 
able care on the part of the importer or its agents for importations of 
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merchandise subsequent to the effective date of the final decision on this 
notice. 

In NY G85932, dated January 11, 2001 and NY G88950, dated April 9, 
2001, Customs classified cement umbrella bases and/or rings as other 
articles of cement under subheading 6810.99.0000, HTSUSA. In NY 
H80212, dated June 7, 2001, Customs classified a plastic umbrella base 
as an other household article of plastic under subheading 3924.90.5500, 
HTSUSA. In NY G83051, dated October 25, 2000, Customs classified a 
cast iron umbrella base and ring as other articles of metal under sub- 
heading 7325.99.1000, HTSUSA. For the reasons set forth in Attach- 
ments E, F G and H, it is Customs opinion that the umbrella bases and 
rings are properly classified under subheading 6603.90.8000, HTSUSA, 
as an accessory to an umbrella. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP intends to revoke NY G88950, 
NY G83051 and NY H80212, to modify NY G85932 and to revoke any 
ruling not specifically identified that is contrary to the determination 
set forth in this notice to reflect the proper classification of the merchan- 
dise pursuant to the analysis set forth in proposed Headquarters Ruling 
Letters 966247, 966352, 966353 and 966354 (Attachments E, F G and 
H). Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP intends to re- 
voke any treatment previously accorded by CBP to substantially identi- 
cal transactions that are contrary to the determination set forth in this 
notice. 

Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: April 10, 2003. 
GAIL A. HAMILL, 
(for Myles B. Harmon, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY, 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
New York, NY, April 9, 2001. 
CLA-2-68:RR:NC:2:226 G88950 

Category: Classification 

Tariff No. 6810.99.0000 
Ms. LAURIE J. SHOWERS 
GROSFILLEX 
1575 Joel Drive 
Lebanon, PA 17046-8376 
Re: The tariff classification of an article of cement from France. 
DEAR Ms. SHOWERS: 

In your letter dated March 21, 2001, you requested a tariff classification ruling. 


The subject article is described as an umbrella base ring that is composed of cement and 
weighs approximately thirty-five pounds. You indicated in your letter that the base ring 
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will be placed on top of an umbrella base thus adding extra weight and support to the um- 
brella base. 

The applicable subheading for the cement umbrella base ring will be 6810.99.0000, Har- 
monized Tariff Schedule of the United States (HTS), which provides for articles of cement, 
of concrete or of artificial stone, whether or not reinforced: other articles: other. The rate 
of duty will be free. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

Acopy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Jacob Bunin at 212-637-7074. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division 


[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY, 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
New York, NY, October 25, 2000. 


CLA-2-73:RR:NC:N1:113 G83051 
Category: Classification 
Tariff No. 7325.99.1000 
Ms. LAURIE SHOWERS 
GROSFILLEX 
1575 Joel Drive 
Lebanon, PA 17046 


Re: The tariff classification of an umbrella stand and ring from France. 


DEAR Ms. SHOWERS: 

In your letter dated September 25, 2000, you requested a tariff classification ruling. 

The merchandise is an umbrella base and ring, made of malleable cast iron. The articles 
are used to support an outdoor umbrella. 

The applicable subheading for the bases and rings will be 7325.99.1000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for other cast articles of iron or 
steel, other, other, of cast iron. The rate of duty will be free. 

Your inquiry does not provide enough information for us to give a classification ruling 
on the other items you mentioned in your letter, cement bases and various components. 
Your request for a classification ruling should include particular information on what 
these items are, how they are used, etc. When this information is available, you may wish 
to consider resubmission of your request. We are returning any related samples, exhibits, 
etc. If you decide to resubmit your request, please include all of the material that we have 
returned to you. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist James Smyth at 212-637-7008. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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Re: The t 


DEAR Ms. SHO 


In your |etter, dated A 


You have submitted 
percent resin and it 
be sold primarily to 
The applic 
Tariff Schedule of the 
other household article 
duty will be 3.4 perce 
This ruling is being is 
(19 CFR 177) 
A copy of the ruling or 


entry documents filed at 


regarding the ruling 


212-637-7090 


Ms. LAURIE J. SHOWERS 
GROSFILLEX 
1575 Joel Drive 


and tolle 


Lebanon, PA 17046-8376 


Re: The tariff classification of aluminum nuts, screws, plastic furniture fittings, chair 
parts, table parts, a cement umbrella base and an umbrella base ring from France. 


DEAR MS. SHOWERS 


18, APRIL 30, 2003 


MENT OF HOMELAND SECURITY 
/USTOMS AND BORDER PROTECTION, 
New York, NY, June 7, 2001 
CLA-2-39:RR:NC:2:222 H80212 
Category: Classification 
Tariff No. 3924.90.5500 


» from Canada 


you requested a classification ruling 
umbrella base. The umbrella base is 100 
;. The umbrella base weighs 3.5 pounds. It will 
i 
lla bases will be 3924.90.5500, Harmonized 
H 1 provides for tableware, kitchenware, 
t articles of plastics, other, other. The general rate of 


patio and poolside use 


» provisions of Part 177 of the Customs Regulations 


rol number indicated above should be provided with the 
this merchandise is imported. If you have any questions 


ynal Import Specialist Alice Masterson at 
ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


{ATTACHMENT D} 


DEPARTMENT OF HOMELAND SECURITY, 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
New York, NY, January 11, 2001. 

CLA-2-94:RR:NC:SP:233 G85932 
Category: Classification 
Tariff No. 7616.10.9030, 9401.90.5000, 
3926.30.5000, 7318.15.4000, 9403.90.8040, 
9401.90.3500, 6810.99.0000, and 3926.90.9880 


In your letter dated December 18, 2000, you requested a tariff classification ruling. 
The submitted samples are as follows: 
APPENDIX 00559201 rackshaft aluminum nuts for resin chairs00559301 metal flat- 
link connector SS for resin chairs 02990404 plastic chair leg plug for resin chairs 
02990417 plastic leg plug for resin chairs 03452001 screws for resin table base con- 
sisting of one package containing: 
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one non-adjustable open end base metal wrer four round head square neck 
stainless steel bolts, approximately 7.8mm in diameter and 33mm in length and 
four hex stainless steel flange nuts four slotted pan head stainless steel machine 

approximately 6mm in diameter and 39mm in length four flat steel wash- 
ers which can be utilized with the machine scr | of the items are packaged 
and imported together, constituting a set with the essential character imparted 
by the screws 


-rews, 


3490104 plastic adjustable foot pad for resin table base 03490204 plastic foot pad (3) 
fo r resin table base 03490304 metal center t be for table base 06070104 plastic 
chaise pins for resin chaise lounge 08070104 plastic frame pin for resin chaise lounge 
cement umbrella base plastic um abrella he applicable subheading for the 
rackshaft aluminum nuts (Appendix / ] 16.10.9030, Harmonized 
Tariff Schedule of the United States ( es for other articles of alumi- 
num: nails, tacks, staples (other than those ing 305), screws, bolts, nuts, 
screw hooks, rivets, cotters, c« »tter pins, v s and similar articles: other: other, 
other. The rate of duty will be 6% ad valorem 


=m 


The applicable subheading for the flatlink connector SS (Appendix B 00559301) will be 
9401.90.5000, HTS, which provides for seats (other than those of he 2ading 9402), whether 
or not conver tible into be 2ds, and parts thereof: parts: other: other. Th erate of duty will be 
free 

The a rv ae the chair leg plugs (Appendix C 02990404 and Appendix 

1; 


D 02990417), the adj sapere ad (Appendix F 03490104) and the plastic foot pads (Ap- 
pendix G 034905 204) will be 3926.30.5000, HTS, +h provides for other articles of plastic 
* * * fittings for furnitur , coachwork or the like: other. The rz »f duty will be 5.3% ad 
valorem 

The applicable subheading for the screw set (Appendix E 03452001) will be 

18.15.4000, HTS, whic . »vides for screws, bolts, nuts, cc screws, screw hooks, riv- 
ets, cotters, cotter pins, washers, ( sishidimsinntie washers) and similar articles of iron or 
steel: threaded articles: a screws and bolts, whether or not with their nuts or washers 
machine screws 9.5 mm or more in length and 3.2 mm or more in diameter (not including 
cap screws). The duty rate will be free. 

The applicable s peeeeee for the met al center tube (Appendix H 03490304) will be 
9403.90.8040, HTS, which ta s for other furniture and parts thereof: parts: other: 
other, of metal. The rate of duty will be free 

The applicable subheadin gf for the plastic chaise _ is (Appendix I 06070104) and the 
plastic frame pin (Appendix J 08070104) will be 9401.90 3500, HTS, which provides for 

eats yan than those of heading 9402), whether or not convertible into beds, and parts 
thereof: parts: other: of rubber or plastics. The rate of duty will be free. 

The cnulieaiie subheading for > cement umbrella > (Appen 
6810.99.0000, HTS, w hich provides for a arti cle sofcement, of concrete or of artificial stone 
whether or not —— d: other les: other. The rate of duty will be free 

S ae ll be 3926.90.9880, HTS, 
will be 5.3% ad valo- 
rem 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177) 

Acopy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Lawrence Mushinske at 
212-637-7061. 

B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division 
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[ATTACHMENT E] 


DEPARTMENT OF HOMELAND SECURITY, 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
Washington, DC. 
CLA-2 RR:CR:TE 966247 
Category: Classification 
Tariff No. 6603.90.8000 
Ms. LAURIE J. SHOWERS 
GROSSFILLEX, INC 
1575 Joel Drive 
Lebanon, PA 17046-8376 
Re: Proposed revocation of NY G88950, dated April 9, 2001; Classification of an umbrella 
base ring composed of cement; Parts and Accessories; Heading 6810; Heading 6603; 
Additional U.S. Rule of Interpretation 1(c), HTSUS. 


DEAR Ms. SHOWERS 

On April 9, 2001, Customs issued New York Ruling Letter (NY) G88950 to you concern- 
ing the classification of an umbrella base ring composed of cement. In that ruling, Cus- 
toms classified the umbrella base ring under subheading 6810.99.0000 of the Harmonized 
Tariff Schedule of the United States (HTSUS), as an article of cement. Merchandise liqui- 
dated under that tariff provision is duty free. 

For the reasons set forth below, we find that NY G88950 wasincorrect and that the prop- 
er classification of the cement umbrella base ring is under subheading 6603.90.8000, 
HTSUS, as an accessory to an umbrella. Merchandise liquidated under that tariff provi- 
sion is dutiable at 5.2 percent ad valorem. 


Facts: 
A description of the merchandise in NY G88950 reads as follows: 


The subject merchandise is described as an umbrella base ring that is composed of 
cement and weighs approximately thirty-five pounds. You indicated in your letter 
that the base ring will be placed on top of an umbrella base thus adding extra weight 
and support to the umbrella base 


Issue: 

Is the cement umbrella base ring classified under heading 6810, HTSUS, asan article of 
cement or under heading 6603, HTSUS, as “parts, trimmings and accessories” of umbrel- 
las? 


Law and Analysis: 

Classification of goods under the HTSUS is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. 

Additionally, the Explanatory Notes (EN) to the Harmonized Commodity Description 
and Coding System constitute the official interpretation of the nomenclature at the inter- 
national level. The EN are not legally binding. However, they do represent the considered 
views of classification experts of the Harmonized System Committee. It has therefore 
been the practice of the Customs Service to follow, whenever possible, the terms of the EN 
when interpreting the HTSUS. 

Heading 6810, HTSUS, provides for “Articles of cement, of concrete or of artificial stone, 
whether or not reinforced.” Heading 6603, HTSUS, provides for “Parts, trimmings and 
accessories of articles of heading 6601 or 6602.” Heading 6601 encompasses umbrellas 
and sun umbrellas. 

Additional U.S. Rule of Interpretation 1(c), HTSUS, states that in the absence of special 
language or context which otherwise requires— 

(c) a provision for parts of an article covers products solely or principally used as a 
part of such articles but a provision for “parts” or “parts and accessories” shall not 
prevail over a specific provision for such part or accessory; 


There is not a specific provision in the HTSUS for the umbrella base ring. Therefore, in 
accordance with Additional U.S. Rule of Interpretation 1(c), HTSUS, ifthe article isa part 
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or accessory to an umbrella subheading 6603.90.8000, HTSUS, will prevail over subhead- 
ing 6810.99.0000, HTSUS, which is a residual provision for other articles of cement. 

The term “accessory” is not defined in either the tariff schedule or the Explanatory No- 
tes. An accessory is generally an article that is not necessary to enable the goods with 
which it is used to fulfill their intended function. An accessory must be identifiable as be- 
ing intended solely or principally for use with a specific article. Accessories are of secon- 
dary or subordinate importance, not essential in and of themselves. They must, however, 
somehow contribute to the effectiveness of the principal article (e.g., facilitate the use or 
handling of the principal article, widen the range ofits uses, or improve its operation.) See 
Headquarters Ruling Letter (HQ) 087704, dated September 27, 1990. 

On the other hand, it is a well-established rule that a part of an article is something nec- 
essary to the completion of that article. It is an integral, constituent or component part 
without which the article to which it is to be joined could not function as such article. Clip- 
per Belt Lacer Co., Inc. v. United States, 14 CIT 146 (1990). The definition of “parts” was 
discussed recently in Rollerblade, Inc. v. United States, 283 F.3d 1349 (Fed. Cir. 2002). In 
that case, the court defined parts as “an essential element or constituent; integral portion 
which can be separated, replaced, etc.” Jd. at 1353 (citing Webster’s New World Dictionary 
984 (3d College Ed. 1988)). See HQ 966133, dated March 11, 2003. 

Note 2 to Chapter 66, HTSUS, reads: 


Heading 6603 does not cover parts, trimmings or accessories of textile material, or 
covers, tassels, thongs, umbrella cases or the like, of any material. Such goods entered 
with, but not fitted to, articles of heading 6601 or 6602 are to be classified separately 
and are not to be treated as forming part of those articles. 


In addition to the chapter note, the EN to heading 6603 provides guidance on the scope 
of heading 6603, HTSUS. The EN reads, in its entirety: 


This heading excludes parts, trimmings and accessories, of textile material, and 
covers, tassels, thongs, umbrella cases and the like of any material; these are classi- 
fied separately even when presented with, but not fitted to, umbrellas, sun umbrellas, 
walking-sticks, etc. (see Note 2 to this Chapter). With these exceptions, the heading 
covers identifiable parts, fittings and accessories for articles of heading 66.01 or 
66.02. 

These remain classified here regardless of their constituent material (including 
precious metal or metal clad with precious metal or natural, synthetic or recon- 
structed precious or semi-precious stones). They include: 

(1) Handles (including blanks identifiable as unfinished handles) and knobs 
for umbrellas, sun umbrellas, walking-sticks, whips, etc. 

(2) Frames, including frames mounted on sticks, and ribs and stretchers for 
frames. 

(3) Shafts (sticks), whether or not combined with handles or knobs, for umbrel- 
las or sun umbrellas. 

(4) Stocks for whips or riding-crops. 

(5) Runners, rib tips, open cups and tip cups, ferrules, springs, collars, tilting 
devices for adjusting the top of the umbrella at an angle to the mast, spikes, 
ground plates for seat-sticks and the like, etc. 


While the umbrella base ring is not one of the exemplars listed in the EN, it is an accesso- 
ry toan umbrella. It aidsin securing and holding the umbrella in place and clearly contrib- 
utes to the effectiveness of the principal article. 

Moreover, Customs classification of umbrella bases of various materials as accessories 
under heading 6603, HTSUS is consistent with prior rulings. See NY 950999, dated April 
24, 1990 (a polyethylene umbrella base classifiable under subheading 6603.90.0009, 
HTSUS), NY 818590, dated February 26, 1996 (umbrella stands made of metal with a ce- 
ment, pebble or terrazzo base classifiable under subheading 6603.90.8000, HTSUS), and 
NY C82792, dated January 7, 1998) (cast iron umbrella base classifiable under 
6603.90.8000, HTSUS). 

Accordingly, we find that the umbrella base ring is classifiable under subheading 
6603.90.8000, HTSUS, as an accessory to an umbrella. 


Holding: 
NY G88950 is REVOKED. 
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The cement umbrella base is classifiable under subheading 6603.90.8000, HTSUS, 
which provides for “Parts, trimmings and accessories of articles of heading 6601 or 6602 
Other: Other.” It is dutiable at the general column one rate at 5.2 percent ad valorem 

MYLEs B. HARMON, 
Director, 
Commercial Rulings Division 


[ATTACHMENT F] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
Washington, DC. 
CLA-2 RR:CR:TE 966352 
Category: Classification 
Tariff No. 6603.90.8000 
Ms. LAURIE J. SHOWERS 
GROSSFILLEX, INC 
1575 Joel Drive 
Lebanon, PA 17046-8376 


Re: Proposed modification of NY G85932, dated January 11, 2001; Classification of an 
umbrella base composed of cement and a plastic umbrella base ring; Parts and Acces- 
sories; Heading 6810; Heading 3926; Heading 6603; Additional U.S. Rule of Inter- 
pretation l(c), HTSUS 


DEAR MS. SHOWERS 

On January 11, 2001, Customs issued New York Ruling Letter (NY) G85932 to you con- 
cerning the classification of an umbrella base and umbrella base ring, among other ar- 
ticles. 


Facts: 

The umbrella base is composed of cement and the umbrella base ring is plastic. In NY 
G85932, Customs classified the umbrella base under subheading 6810.99.0000 of the Har- 
monized Tariff Schedule of the United States (HTSUS), as an other article of cement. Cus- 
toms classified the plastic umbrella base under subheading 3926.90.9880, HTSUS, as an 
other article of plastic. 

For the reasons set forth below, we find that NY G85932 wasincorrect and that the prop- 
er classification of the cement umbrella base and the plastic umbrella base ring is under 
subheading 6603.90.8000, HTSUS, as accessories to an umbrella. 


Issues: 


Is the cement umbrella base classified under heading 6810, HTSUS, as an article of ce- 
ment or under heading 6603, HTSUS, as “parts, trimmings and accessories” of umbrellas? 
Is the plastic umbrella base ring classified under heading 3926, HTSUS, as an article of 
plastic or under heading 6603, HTSUS, as “parts, trimmings and accessories” of umbrel- 
las? 
Law and Analysis: 

Classification of goods under the HTSUS is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. 

Additionally, the Explanatory Notes (EN) to the Harmonized Commodity Description 
and Coding System constitute the official interpretation of the nomenclature at the inter- 
national level. The EN are not legally binding. However, they do represent the considered 
views of classification experts of the Harmonized System Committee. It has therefore 
been the practice of the Customs Service to follow, whenever possible, the terms of the EN 
when interpreting the HTSUS. 





BUREAU OF CUSTOMS AND BORDER PROTECTION Ee 


Heading6810, HTSUS, provides for “Articles of cement, of concrete or of artificial stone, 
whether or not reinforced.” Heading 3926, HTSUS, provides for “Other articles of plastics 
and articles of the materials of headings 3901 to 3914.” Heading 6603, HTSUS, provides 
for “Parts, trimmings and accessories of articles of heading 6601 or 6602.” Heading 6601 
encompasses umbrellas and sun umbrellas. 

Additional U.S. Rule of Interpretation 1(c), HTSUS, states that in the absence of special 
language or context which otherwise requires— 


(c) a provision for parts of an article covers products solely or principally used asa 
part of such articles but a provision for “parts” or “parts and accessories” shall not 
prevail over a specific provision for such part or accessory. 


There is not a specific provision in the HTSUS for the umbrella base or umbrella base 
ring. Therefore, in accordance with Additional U.S. Rule of Interpretation 1(c), HTSUS, if 
the articles are a part or accessory to an umbrella subheading 6603.90.8000, HTSUS, will 
prevail over subheadings 6810.99.0000 and 3926.90.9880, HTSUS, which are residual 
provisions for other articles of cement and other articles of plastics, respectively. 

The term “accessory” is not defined in either the tariff schedule or the Explanatory No- 
tes. An accessory is generally an article that is not necessary to enable the goods with 
which it is used to fulfill their intended function. An accessory must be identifiable as be- 
ing intended solely or principally for use with a specific article. Accessories are of secon- 
dary or subordinate importance, not essential in and of themselves. They must, however, 
somehow contribute to the effectiveness of the principal article (e.g., facilitate the use or 
handling of the principal article, widen the range of its uses, or improve its operation.) See 
Headquarters Ruling Letter (HQ) 087704, dated September 27, 1990. 

On the other hand, it is a well-established rule that a part of an article is something nec- 
essary to the completion of that article. It is an integral, constituent or component part 
without which the article to which it is to be joined could not function as such article. Clip- 
per Belt Lacer Co., Inc. v. United States, 14 CIT 146 (1990). The definition of “parts” was 
discussed recently in Rollerblade, Inc. v. United States, 283 F.3d 1349 (Fed. Cir. 2002). In 
that case, the court defined parts as “an essential element or constituent; integral portion 
which can be separated, replaced, etc.” Id. at 1353 (citing Webster’s New World Dictionary 
984 (3d College Ed. 1988)). See HQ 966133, dated March 11, 2003. 

Note 2 to Chapter 66, HTSUS, reads: 


Heading 6603 does not cover parts, trimmings or accessories of textile material, or 
covers, tassels, thongs, umbrella cases or the like, of any material. Such goods entered 
with, but not fitted to, articles of heading 6601 or 6602 are to be classified separately 
and are not to be treated as forming part of those articles. 


In addition to the chapter note, the EN to heading 6603 provides guidance on the scope 
of heading 6603, HTSUS. The EN reads, in its entirety: 


This heading excludes parts, trimmings and accessories, of textile material, and 
covers, tassels, thongs, umbrella cases and the like of any material; these are classi- 
fied separately even when presented with, but not fitted to, umbrellas, sun umbrellas, 
walking-sticks, etc. (see Note 2 to this Chapter). With these exceptions, the heading 
covers identifiable parts, fittings and accessories for articles of heading 66.01 or 
66.02. 

These remain classified here regardless of their constituent material (including 
precious metal or metal clad with precious metal or natural, synthetic or recon- 
structed precious or semi-precious stones). They include: 

(1) Handles (including blanks identifiable as unfinished handles) and knobs 
for umbrellas, sun umbrellas, walking-sticks, whips, etc. 

(2) Frames, including frames mounted on sticks, and ribs and stretchers for 
frames. 

(3) Shafts (sticks), whether or not combined with handles or knobs, for umbrel- 
las or sun umbrellas. 

(4) Stocks for whips or riding-crops 

(5) Runners, rib tips, open cups and tip cups, ferrules, springs, collars, tilting 
devices for adjusting the top of the umbrella at an angle to the mast, spikes, 
ground plates for seat-sticks and the like, etc. 


While the umbrella base and umbrella base ring are not one of the exemplars listed in 
the EN, they are accessories to an umbrella. They aidin securing and holding the umbrella 
in place and clearly contribute to the effectiveness of the principal article. 





Moreover, Customs classification of umbrella bases ¢« irious materials as accessories 
under heading 6603, HTSUS onsistent with prior rulings. See NY 950999, dated April 
24, 1990 (a polyethylene umbrell se classi ble under subheading 6603.90.0009, 
HTSUS), NY 818590, dated ruary 26, 1996 (umbrella stands made of metal with a ce- 
ment, pebble or terrazzo b: under subheading 6603.90.8000, HTSUS), and 
NY C82792, dated Januar 199 ist iron umbrella base classifiable under 
6603.90.8000, HTSUS 

Accordingly fi iat the umbrella ba 1 umbrella base ring are classifiable un- 
der subheading 6603.90.8000, HTSI S act ries to an umbrella 


Holding 

NY G85932 is 

The cement umbrellé se and pla imbrella base ring are classifiable under sub- 
heading 6603.90.8000, HTS which vides for “Parts, trimmings and accessories of 
articles of heading 6601 or 6602: Other: Other.” They are dutiable at the general column 
one rate at 5.2 percent a 

MYLES B. HARMON 
Director, 
Commercial Rulings Division. 


NT OF HOMELAND SECURITY. 
JMS AND BORDER PROTECTION, 
Washington, DC. 
CLA-2 RR:CR:TE 966353 
Category: Classification 
Tariff No. 6603.90.8000 


Ms. LAURIE J. SHOWERS 
GROSSFILLEX, IN¢ 
1575 Joel Drive 
Lebanon, PA 17046-8376 


Re: Proposed revocation of NY H80212, dated June 7, 2001; Classification of an umbrella 
base composed of plastic; Parts and Accessories; Heading 3924; Heading 6603; Addi- 
tional U.S. Rule of t J 


DEAR Ms. SHOWERS 

On June 7, 2001, Customs issued New York Ruling Letter (NY) H80212 to you concern- 
ing the classification of an umbrella base composed of plastic. In that ruling, Customs clas- 
sified the umbrella base under heading 3924.90.5500 of the Harmonized Tariff 
Schedule of the United States (HT ; an other household article of plastics. 

For the reasons set forth below, we find that NY H80212 was incorrect and that the 
proper classification of the plastic umbrella base is under subheading 6603.90.8000, 
HTSUS, as an accessory to an umbrella 
Facts: 

A description of the merchandise in NY H80212 reads as follows: 

The umbrella base is 100 percent resin and it is available in four colors. The umbrella 
base weighs 3.5 pounds. It will be sold primarily to retail stores for household patio 
and poolside use 


Issue: 

Is the plastic umbrella base classified under heading 3924, HTSUS, as a household ar- 
ticle of plastics or under heading 6603, HTSUS, as “parts, trimmings and accessories” of 
umbrellas? 

Law and Analysis: 

Classification of goods under the HTSUS is governed by the General Rules of Inter- 

pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
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(4) Stocks for whips or riding-crops. 

(5) Runners, rib tips, open cups and tip cups, ferrules, springs, collars, tilting 
devices for adjusting the top of the umbrella at an angle to the mast, spikes, 
ground plates for seat-sticks and the like, etc. 

While the umbrella base is not one of the exemplars listed in the EN, it is an accessory to 
an umbrella. It aids in securing and holding the umbrella in place and clearly contributes 
to the effectiveness of the principal article. 

Moreover, Customs classification of umbrella bases of various materials as accessories 
under heading 6603, HTSUS is consistent with prior rulings. See NY 950999, dated April 
24, 1990 (a polyethylene umbrella base classifiable under subheading 6603.90.0009, 
HTSUS), NY 818590, dated February 26, 1996 (umbrella stands made of metal with a ce- 
ment, pebble or terrazzo base classifiable under subheading 6603.90.8000, HTSUS), and 
NY C82792, dated January 7, 1998) (cast iron umbrella base classifiable under 
6603.90.8000, HTSUS) 

Accordingly, we find that the umbrella base is classifiable under subheading 
6603.90.8000, HTSUS, as an accessory to an umbrella 


Holding: 

NY G88950 is REVOKED. 

The plastic umbrella base is classifiable under subheading 6603.90.8000, HTSUS, 
which provides for “Parts, trimmings and accessories of articles of heading 6601 or 6602: 
Other: Other.” It is dutiable at the general column one rate at 5.2 percent ad valorem 

MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT H] 


DEPARTMENT OF HOMELAND SECURITY, 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
Washington, DC. 
CLA-2 RR:CR:TE 966354 
Category: Classification 
Tariff No. 6603.90.8000 
Ms. LAURIE J. SHOWERS 
GROSSFILLEX, INC 
1575 Joel Drive 
Lebanon, PA 17046-8376 


Re: Proposed revocation of NY G83051, dated October 25, 2000; Classification of an um- 
brella base and ring made of cast iron; Parts and Accessories; Heading 7325; Heading 
6603; Additional U.S. Rule of Interpretation 1(c), HTSUS. 


DEAR Ms. SHOWERS: 

On October 25, 2000, Customs issued New York Ruling Letter (NY) G83051 to you con- 
cerning the classification of an umbrella base and ring composed of malleable cast iron. In 
that ruling, Customs classified the umbrella base and ring under subheading 
7325.99.1000 of the Harmonized Tariff Schedule of the United States (HTSUS), as other 
articles of iron or steel. 

For the reasons set forth below, we find that NY G83051 wasincorrect and that the prop- 
er classification of the iron umbrella base ringis under subheading 6603.90.8000, HTSUS, 
as accessories to an umbrella. 


Facts: 
A description of the merchandise in NY G83051 reads as follows: 


The merchandise is an umbrella base and ring, made of malleable cast iron. The ar- 
ticles are used to support an outdoor umbrella. 
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Issue: 


Are the iron umbrella base and ring classified under heading 7325, HTSUS, as articles 
of iron or steel or under heading 6603, HTSUS, as “parts, trimmings and accessories” of 
umbrellas? 


Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. 

Additionally, the Explanatory Notes (EN) to the Harmonized Commodity Description 
and Coding System constitute the official interpretation of the nomenclature at the inter- 
national level. The EN are not legally binding. However, they do represent the considered 
views of classification experts of the Harmonized System Committee. It has therefore 
been the practice of the Customs Service to follow, whenever possible, the terms of the EN 
when interpreting the HTSUS. 

Heading 7325, HTSUS, provides for “Other cast articles of iron or steel.” Heading 6603, 
HTSUS, provides for “Parts, trimmings and accessories of articles of heading 6601 or 
6602.” Heading 6601 encompasses umbrellas and sun umbrellas. 

Additional U.S. Rule of Interpretation 1(c), HTSUS, states that in the absence of special 
language or context which otherwise requires— 


(c) a provision for parts of an article covers products solely or principally used asa 
part of such articles but a provision for “parts” or “parts and accessories” shall not 
prevail over a specific provision for such part or accessory. 


There is not a specific provision in the HTSUS for the umbrella base ring. Therefore, in 
accordance with Additional U.S. Rule of Interpretation 1(c), HTSUS, ifthe article is a part 
or accessory to an umbrella subheading 6603.90.8000, HTSUS, will prevail over subhead- 
ing 7325.00.1000, HTSUS, which is a residual provision for other articles of iron. 

The term “accessory” is not defined in either the tariff schedule or the Explanatory No- 
tes. An accessory is generally an article that is not necessary to enable the goods with 
which it is used to fulfill their intended function. An accessory must be identifiable as be- 
ing intended solely or principally for use with a specific article. Accessories are of secon- 
dary or subordinate importance, not essential in and of themselves. They must, however, 
somehow contribute to the effectiveness of the principal article (e.g., facilitate the use or 
handling of the principal article, widen the range of its uses, or improve its operation.) See 
Headquarters Ruling Letter (HQ) 087704, dated September 27, 1990. 

On the other hand, it is a well-established rule that a part of an article is something nec- 
essary to the completion of that article. It is an integral, constituent or component part 
without which the article to which it is to be joined could not function as such article. Clip- 
per Belt Lacer Co., Inc. v. United States, 14 CIT 146 (1990). The definition of “parts” was 
discussed recently in Rollerblade, Inc. v. United States, 283 F.3d 1349 (Fed. Cir. 2002). In 
that case, the court defined parts as “an essential element or constituent; integral portion 
which can be separated, replaced, etc.” Jd. at 1353 (citing Webster’s New World Dictionary 
984 (3d College Ed. 1988)). See HQ 966133, dated March 11, 2003. 

Note 2 to Chapter 66, HTSUS, reads: 


Heading 6603 does not cover parts, trimmings or accessories of textile material, or 
covers, tassels, thongs, umbrella cases or the like, of any material. Such goods entered 
with, but not fitted to, articles of heading 6601 or 6602 are to be classified separately 
and are not to be treated as forming part of those articles. 


In addition to the chapter note, the EN to heading 6603 provides guidance on the scope 
of heading 6603, HTSUS. The EN reads, in its entirety: 


This heading excludes parts, trimmings and accessories, of textile material, and 
covers, tassels, thongs, umbrella cases and the like of any material; these are classi- 
fied separately even when presented with, but not fitted to, umbrellas, sun umbrellas, 
walking-sticks, etc. (see Note 2 to this Chapter). With these exceptions, the heading 
covers identifiable parts, fittings and accessories for articles of heading 66.01 or 
66.02. 
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These remain classified here regardless of their constituent material (including 
precious metal or metal clad with precious metal or natural, synthetic or recon- 
structed precious or semi-precious stones). They include: 

(1) Handles (including blanks identifiable as unfinished handles) and knobs 
for umbrellas, sun umbrellas, walking-sticks, whips, etc 

(2) Frames, including frames mounted on sticks, and ribs and stretchers for 
frames 

(3) Shafts (sticks), whether or not combined with handles or knobs, for umbrel- 
las or sun umbrellas 

(4) Stocks for whips or riding-crops. 

(5) Runners, rib tips, open cups and tip cups, ferrules, springs, collars, tilting 
devices for adjusting the top of the umbrella at an angle to the mast, spikes, 
ground plates for seat-sticks and the like, etc. 

While the umbrella base and ring are not one of the exemplars listed in the EN, they are 
accessories to an umbrella. They aid in securing and holding the umbrella in place and 
clearly contribute to the effectiveness of the principal article. 

Moreover, Customs classification of umbrella bases of various materials as accessories 
under heading 6603, HTSUS is consistent with prior rulings. See NY 950999, dated April 
24, 1990 (a polyethylene umbrella base classifiable under subheading 6603.90.0009, 
HTSUS), NY 818590, dated February 26, 1996 (umbrella stands made of metal with a ce- 
ment, pebble or terrazzo base classifiable under subheading 6603.90.8000, HTSUS), and 
NY C82792, dated January 7, 1998) (cast iron umbrella base classifiable under 
6603.90.8000, HTSUS) 

Accordingly, we find that the umbrella base and ring are classifiable under subheading 
6603.90.8000, HTSUS, as accessories to an umbrella. 


Holding: 

NY G83051 is REVOKED. 

The iron umbrella base and ring are classifiable under subheading 6603.90.8000, 
HTSUS, which provides for “Parts, trimmings and accessories of articles of heading 6601 
or 6602: Other: Other.” They are dutiable at the general column one rate at 5.2 percentad 


valorem 
MYLEs B. HARMON, 
Director, 
Commercial Rulings Division. 
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LUOYANG BEARING FACTORY, PLAINTIFF AND DEFENDANT-INTERVENOR v. 
UNITED STATES, DEFENDANT, AND TIMKEN Co., DEFENDANT-INTERVENOR 
AND PLAINTIFF 


Consolidated Court No. 99-12-00743 
[Commerce’s Remand Results are affirmed in part, remanded in part.] 


(Dated April 14, 2003) 


Hume & Associates, PC (Robert T: Hume and Stephen M. De Luca) for Luoyang, plaintiff 
and defendant-intervenor. 

Robert D. McCallum, Jr., Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Lucius B. 
Lau); Susan H. Kuhbach, Acting Assistant Secretary for Import Administration, 
Elizabeth C. Seastrum, Senior Counsel, and Rina Goldenberg, of counsel, Office of the 
Chief Counsel for Import Administration, United States Department of Commerce, for 
the United States, defendant. 

Stewart and Stewart (Terence P Stewart, Geert De Prest, Wesley K. Caine, Amy S. Dwyer 
and Amy A. Karpel) for Timken, defendant-intervenor and plaintiff. 


OPINION 
I. Standard of Review 


TSOUCALAS, Senior Judge: The Court will uphold Commerce’s rede- 
termination pursuant to the Court’s remand unless it is “unsupported 
by substantial evidence on the record, or otherwise not in accordance 
with law.” 19 U.S.C. § 1516a(b)(1)(B)(i) (1994). Substantial evidence is 
“more than a mere scintilla. It means such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” Uni- 
versal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). Substan- 
tial evidence “is something less than the weight of the evidence, and the 
possibility of drawing two inconsistent conclusions from the evidence 
does not prevent an administrative agency’s finding from being sup- 
ported by substantial evidence.” Consolo v. Federal Maritime Comm’n, 
383 U.S. 607, 620 (1966). 
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II. Background 

On October 1, 2002, this Court issued an opinion and order directing 
the United States Department of Commerce, International Trade Ad- 
ministration (“Commerce”), to: 


(1) (a) examine whether or not the PRC trading company import 
prices constitute the “best available information” to value either all 
of the subject merchandise at issue or a portion of the subject mer- 
chandise purchased by Luoyang through the trading company and 
used by Luoyang in the manufacture of TRB cups and cones and, if 
Commerce concludes that the PRC trading company import prices 
present the “best available information” for the purpose of such 
surrogate evaluation, to recalculate Commerce’s determination 
not inconsistent with this opinion; and 

(b) examine if, and only if, Commerce finds that the PRC trading 
company import prices do not constitute the “best available infor- 
mation,” whether or not Indonesian data (that is, Indonesian im- 
port statistics and export data from Japan to Indonesia) constitute 
the “best available information” over export data from Japan to In- 
dia to value the bearing quality steel bar used in the production of 
TRB cups and cones, and to explain, (if Commerce finds that export 
data from Japan to India is the “best available information,”) how 
the entire export data from Japan to India falls within the range of 
values in the United States category benchmark range; 

(2) exclude “consumption of traded goods” from Commerce’s 
overhead, SG&A and profit rate calculations and to recalculate the 
dumping margins accordingly; and 

(3) (a) explain, with reference to the record, whether or not the 
PRC bearing producer’s import data at issue was “meaningful”; 
and 

(b) provide the Court with an explanation as to why the PRC trad- 
ing company data is not the “best available information” for the 
purpose of valuing either the entire FOP (that is, both the directly 
imported FOP and the NME sourced FOP) or the NME sourced 


FOP 


Luoyang Bearing Factory v. United States, 2002 Ct. Intl. Trade LEXIS 
117, at *108-09, Slip Op. 02-118 (Oct. 1, 2002). 

On December 31, 2002, Commerce submitted its Final Results of Re- 
determination Pursuant to Court Remand (“Remand Results”).+ On 
January 27, 2003, Luoyang submitted comments to this Court regard- 
ing the Remand Results. See Comments on Final Results Pursuant to 
Remand (“Luoyang’s Comments”). Subsequently, Timken submitted a 
rebuttal to Luoyang’s comments and Commerce filed a response to 
Luoyang’s comments. 


1 Luoyang was the only party to submit comments on the draft results issued by Commerce on December 3, 2002. See 
Remand Results at 2-3 
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III. Contentions of the Parties 


1. Luoyang’s Contentions 


Luoyang limits its comments to Commerce’s decision to use export 
data from Japan to India to value bearing quality steel bar used by Luoy- 
ang to manufacture tapered roller bearing (“TRB”) cups and cones? and 
asserts that Commerce’s Remand Results do not satisfy the Court’s re- 
mand order on this issue. See Luoyang’s Comments at 2, 4-18. In partic- 
ular, Luoyang argues that rather than evaluate whether or not the PRC 
trading company import prices constitute the “best available informa- 
tion” to value either all of the subject merchandise at issue or a portion 
of the subject merchandise purchased by Luoyang through the trading 
company and used by Luoyang in the manufacture of TRB cups and con- 
es, Commerce in the Remand Results, instead offered its “subsidy suspi- 
cion” policy which amounts to a post hoc rationalization.® See id. at 5-9. 
Luoyang further argues that since the Court in Luoyang Bearing Facto- 
ry, 2002 Ct. Intl. Trade LEXIS 117, at *95 n.28, refused to add informa- 
tion pertaining to a subsequent review to the record, the Court now 
should likewise reject Commerce’s rationale in the Remand Results be- 
cause Commerce’s rationale constitutes new record evidence. See Luoy- 
ang’s Comments at 7 n.20. Moreover, Luoyang contends that “[b]oth the 
United States Supreme Court and this Court have categorically rejected 
consideration of post hoc rationalizations and arguments which are not 
on the record. * * * Commerce’s ‘subsidy suspicion’ argument meets 
both criteria for rejection.” Id. at 9 (emphasis omitted); see also id. at 
8-9 (citing Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 
168-69 (1962), and Hoogovens Staal BV v. United States, 22 CIT 139, 
143, 4 F Supp. 2d 1213, 1218 (1998)). 

Next, Luoyang argues that Commerce’s acknowledgment that the ex- 
port data from Japan to India value of $871 per metric ton (“MT”) does 
not fall within the United States benchmark range of $642/MT to 
$834/MT and Commerce’s subsequent explanation that “its intention 
‘was to indicate that the [export data from Japan] to India fell ‘within 
range’ of the values in the benchmark range’” (that is, the export data 
from Japan to India value was reasonable when compared to the values 
within the benchmark range) amounts to a post hoc rationalization. 
Luoyang’s Comments at 10 (quoting Remand Results at 11); see also 
Luoyang’s Comments at 5. Luoyang further argues that “Commerce 


2 Luoyang states that: 

Luoyang accepts without comment Commerce’s treatment in the Remand Results of * * * the exclusion of “con- 
sumption of traded goods” from direct input costs * * * [and] whether the quantities of steel Luoyang imported 
directly to produce cages were “meaningful.” Luoyang objects, however, to Commerce’s treatment of * * * the 
selection of the surrogate value for the steel for cups/cones. 

Luoyang’s Comments at 4-5. 

3 Luoyang contends that Commerce’s argument amounts to a post hoc rationalization because Commerce in the Fi- 
nal Results of 1997-1998 Antidumping Duty Administrative Review and Final Results of New Shipper Review of Ta- 
pered Roller Bearings and Parts Thereof, Finished and Unfinished, From the People’s Republic of China (“Final Re- 
sults”), 64 Fed. Reg. 61,837, 61,845 (Nov. 15, 1999), “relied ‘solely on {its} policy of not using import prices paid by PRC 
trading companies|,]’” Luoyang’s Comments at 6-7 (quoting Remand Results at 6), whereas in “[t]he Remand Results, 
* * * (Commerce] presented a new basis for disregarding the trading company prices, namely that ‘there is sufficient 
evidence to believe or suspect that the steel purchased by the PRC trading company could have been subsidized.’” 
Luoyang’s Comments at 7. 
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failed to give any example in the Remand Results where it applied the 
‘within range of the range’ methodology in any other case.” Luoyang’s 
Comments at 10-11. 

Additionally, Luoyang contends that “Commerce’s preference for a 
single surrogate country does not trump the statutory requirement to 
use the ‘best available information.’” Jd. at 11. In particular, Luoyang 
argues that in Luoyang Bearing Factory, 2002 Ct. Intl. Trade LEXIS 
117, at *26-27 n.8, “this Court rejected Commerce’s argument that its 
primary surrogate country preference overrides the statutory mandate 
to use the ‘best available information[]’” and “[y]et, this is what Com- 


merce claims in the Remand Results by asserting again the primacy of 
its single surrogate country policy.” Jd. at 11-12. Luoyang maintains 
that in the Remand Results Commerce’s only additional argument that 
is offered to support Commerce’s preference policy “[is] the fact [that] 
the policy was discussed in [Commerce’s] Antidumping Manual.” Luoy- 
ang’s Comments at 12.4 


2. Commerce’s Contentions 


Commerce responds that pursuant to the Court’s opinion and order in 
Luoyang Bearing Factory, 2002 Ct. Intl. Trade LEXIS 117, at *46-47, 
108, Commerce examined the PRC trading company import price and 
found that it did not constitute the “best available information” to value 
either all of the subject merchandise at issue or a portion of the subject 
merchandise purchased by Luoyang through the trading company and 
used by Luoyang in the manufacture of TRB cups and cones because 
“the steel purchased by Luoyang from the PRC trading company was 
manufactured in [a certain country] * * * [and] [a]t the time of the * * * 
Final Results, [64 Fed. Reg. 61,837] there was reason to believe or sus- 
pect that [the certain country’s] steel was subsidized.” Remand Results 
at 6. Specifically, Commerce points out that “[it] found in [various coun- 
tervailing duty determinations that the certain country at issue] main- 
tains generally available subsidies that were greater than de minimis 
[and] * * * based on the existence of generally available subsidies, there 
is sufficient evidence to believe or suspect that the steel purchased by 
the PRC trading company could have been subsidized.” Id. at 8-9 (em- 
phasis supplied); see also id. at 21. Relying on the Omnibus Trade and 
Competitiveness Act of 1988, Pub. L. No. 100-418, 102 Stat. 1107 
(1988), Commerce maintains that the legislative history states that “‘in 
valuing * * * {nonmarket economy * * *} factors, [Commerce] shall 
avoid using any prices which it has reason to believe or suspect may be 
dumped or subsidized prices * * * [and] [Commerce] is not required to 
conduct a formal investigation to support a finding of ‘reason to believe 
or suspect,’ but should instead base its decision on information that is 


4 Luoyang also argues that “Commerce failed to disregard aberrational data” in the Remand Results. Luoyang’s 
Comments at 16. The Court will not address this argument since it is outside the scope of this remand redetermination 
and particularly since this Court in Luoyang Bearing Factory, 2002 Ct. Intl. Trade LEXIS 117, at *48, held that “the 
Court disagrees with Luoyang that the Court should order that Commerce exclude the values for January 1998 and 
March 1998 from the export data from Japan to India. Luoyang may not usurp Commerce’s role as fact-finder and sub- 
stitute Luoyang’s analysis for the result reached by Commerce.” 
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generally available to it at the time it is making its determination.” Re- 
mand Results at 6-7; see also id. at 20. Commerce further maintains 
that Commerce’s reference to “general subsidies” in Final Results of 
Antidumping Administrative Review of Certain Helical Spring Lock 
Washers From The People’s Republic of China, 61 Fed. Reg. 66,255, 
66,257 (Dec. 17, 1996), means that “even if the importing surrogate 
country or NME does not have a subsidies finding, it may be possible to 
infer that prices of the input in question are subsidized.” Remand Re- 
sults at 8. Commerce, therefore, asserts that “in cases where the facts 
developed in [United States] or third country countervailing duty find- 
ings are sufficient to allow [Commerce] to infer that there are broadly 
available subsidies, [Commerce] will consider that it has reason to be- 
lieve or suspect that prices of the input from that country are subsi- 
dized.” Id. 

Next, Commerce concedes that the export data from Japan to India 
value of $871 per MT “does not fall ‘within the range of the values’ in the 
[United States] benchmark category of $642/MT to $834/MT.” Remand 
Results at 10. Commerce points out that in the Final Results, 64 Fed. 
Reg. 61,837, Commerce “erroneously stated that [Commerce’s] ex- 
amination was focused on whether the potential surrogate values fell 
‘within the range of the values’ * * * in the [United States] benchmark 
category” and that Commerce’s “intent[ion] was to indicate that the 
[export data from Japan] to India value fell ‘within range’ of the values 
in the benchmark range, i.e., that the [export data from Japan] to India 


value was reasonable when compared to the values within the bench- 
mark range.” Jd. at 10-11. In the Remand Results, Commerce explained 
the use of Commerce’s benchmark range by stating: 


As [Commerce] noted in the [Final Results of Redetermination 
Pursuant to Court Remand in Timken Co. v. United States, 26 CIT 
___, 201 F Supp. 2d 1316 (2002)], the purpose of a benchmark is to 
test the reliability of certain values under consideration as surro- 
gate values. For cups and cones, [Commerce] ha[s] repeatedly used 
[United States] prices as a benchmark because the Harmonized 
Tariff Schedule of the United States (“HTSUS”) category is the only 
world market HS category of which [Commerce] [is] aware that ex- 
plicitly contains only bearing quality steel, the type of steel used to 
manufacture TRBs cups and cones. By using values from this 
HTSUS category, [Commerce] [is] able to test whether the broader 
surrogate country HS categories likely reflect imports of bearing 
quality steel or whether they likely reflect imports of other types of 
steel. The use of the [United States] data for this purpose has been 
upheld by the [Court of International Trade]. 

* * * As longas a surrogate value is reasonably close to the bench- 
mark value or range of benchmark values, [Commerce] will not 
treat that surrogate value as being aberrational. 

If [Commerce] were to reject certain values simply because they 
are above or below the benchmark or benchmark range, [Com- 
merce] would, in essence, be saying that any data that is not exactly 
the same as the benchmark data must be unreliable and abberra- 
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tional. In this instance, because the data being utilized as bench- 
mark data is [United States] data, by adopting a policy that all 


j 
surrogate values outside of the benchmark range are unreliable, 
would essentially be adopting the United States as a 


[Commerce] 
surrogate country. This would be contrary to the statute [that is, 19 


cf . ery / \ OO a l ] 
U.S.C. § 1677b(c)(4) (1994)] because the United States is not com- 


parable to the PRC in terms of economic development 


Remand Results at 11-12 (citation 

Commerce, therefore, maintains that: (1) the average export data 
from Japan to India value of $871/MT “is reasonable when compared to 
the range of values in the [United States] benchmark category of 
$642/MT to $834/MT|,]” id. at 13; (2) export data from Japan to India is 
the best available information for valuing TRB cups and cones because 
“the Japanese tariff category is the narrowest category that could con- 
tain bearing quality steel and because it is consistent with [Commerce’s] 
benchmark[,]” id.; and (3 
available information to value TRB cups and cones because “as dis- 
cussed in /Final Results, 64 Fed. Reg. 61,837], [Commerce] chose India 
as [Commerce’s] primary surrogate country and [Commerce] considers 
the [export data from Japan] to India to be refined Indian data.” Id. 

Finally, relying on 19 C.FR. § 351.408(c)(2) (1998) and the Court’s 
discussion of Commerce’s Antidumping Manual in Timken Co., 25 CIT 
at __, 166 F- Supp. 2d at 621-22, Commerce argues that “[b]ecause 
[Commerce] ha[s] a reliable surrogate value [that is, export data from 
Japan to India] from [Commerce’s] primary surrogate country, India, 
and it is [Commerce’s] preference to value surrogate values using a 
single surrogate country whenever possible, [Commerce] need not fur- 
ther examine data from a secondary surrogate country, specifically cups 
and cones data on Japanese exports to Indonesia.” Remand Results at 
14; see also id. at 13-14, 22-23 


+ 


export data from Japan to India is the best 


3. Timken’s Contentions 
Timken generally agrees with Commerce and maintains that “Com- 


merce fully complied with the Court’s remand instructions [and, there- 
fore,] Luoyang’s position is without merit and should be rejected.” 
Rebuttal to Plaintiff Luoyang’s Comments on Final Results Pursuant 
to Remand (“Timken’s Rebuttal”) at 2. 

In response to Luoyang’s comments regarding Commerce’s rejection 
of the PRC trading company data, Timken argues that: (1) “Luoyang’s 
contention that Commerce did not evaluate the PRC trading company 
data is simply incorrect[,]” id. at 5; (2) “Luoyang * * * misapplies the 
rule on post hoc rationalization to the present circumstances|[,]” id. (cit- 


5 Luoyang responds that Commerce “misapplied the [United States] benchmark” because “using a range is not ap 
propriate when comparing Japanese export prices.” Luoyang’s Comments at 13 rticular, L serts that 
unlike in Timken Co. v. United States,25CIT___, 166 F. Supp. 2d 608 (2001), where “Commerce was using the bench 
mark to evaluate ‘imports’ into Indonesia and Indial,}” in Final Results, 64 Fed. Reg. 61,837, “Commerce evaluated 
Japanese export prices in a ‘basket category(]’ |and, therefore, | |t|he [United States] prices of Japanese ‘bearing quali 
ty steel’ * * * should be compared with Japanese exports to Indonesia and India.” /d.; see also id. at 13-14 (citing Ex. 3) 
Moreover, Luoyang argues that “|i]/f Commerce concludes that Japanese exports, rather than Indonesian imports, rep- 
resent the best ‘alternative’ surrogate value, then Commerce should select the exports that are consistent with Japa 
nese [bearing quality steel] prices.” Luoyang’s Comments at 15 
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ing Mitsubishi Heavy Indus., Ltd. v. United States, 24 CIT 275, 281 n.9, 
97 F Supp. 2d 1203, 1209 n.9 (2000), reh’g denied, 112 F Supp. 2d 1170 
(2000), aff'd 275 F.3d 1056, 1066 (Fed. Cir. 2001), and “[u]nder Luoy- 
ang’s fallacious logic, * * * any explanation Commerce could have given 
as to what examination of the PRC trading company data revealed 
would be ‘post hoc/,]’” Timken’s Rebuttal at 7 (emphasis omitted); (3) 
Commerce’s “subsidy suspicion policy” does not constitute new record 
evidence because “as Commerce explained in [Commerce’s] Remand 
Results, [Commerce] did not use new information from a subsequent ad- 
ministrative review * * * [but] [r]ather * * * relied on its own counter- 
vailing duty determinations (contemporaneous with the underlying 
TRBs administrative review) regarding the subsidization of steel in the 
country in question as published in the Federal Register[,]” Timken’s 
Rebuttal at 8 (citing Remand Results at 8-9); and (4) “Commerce’s deci- 
sion on remand not to use the PRC trading company data because [Com- 
merce] had reason to believe or suspect that such data reflected 
subsidized prices is not ‘new policy’” but “[r]ather, Commerce’s decision 
rests on interpretation of its statutory obligation to use the best avail- 
able information in valuing factors of production * * * in conjunction 
with * * * clear legislative history.” Timken’s Rebuttal at 8. 

Next, Timken maintains that Commerce properly explained its deci- 
sion to use export data from Japan to India because the Court in Timken 
Co.,25CITat__, 166 F Supp. 2d at 616, noted Commerce’s preference 
for a single surrogate country when it stated: 


Commerce values as many FOPs as possible using information ob- 
tained from the “primary” surrogate country, that is, the country 
that Commerce considers to be most comparable in economic terms 
to the NME country being investigated, and that also produces 
merchandise comparable to the subject merchandise. * * * Addi- 
tionally, if Commerce determines that suitable values cannot be ob- 
tained from the data of the primary surrogate country, Commerce 
resorts to the data from the second, and sometimes the third, surro- 
gate. * ** 


Timken’s Rebuttal at 9-10 n.4 (emphasis omitted)(quoting Timken Co., 
25 CIT at , 166 F. Supp. 2d at 616). 


IV. Analysis 

As a preliminary matter, the Court finds that Commerce’s explana- 
tion (i.e., its reason to believe or suspect that the steel purchased by the 
PRC trading company could have been subsidized) for disregarding the 
PRC trading company data to value either all of the subject merchandise 
at issue or a portion of the subject merchandise purchased by Luoyang 
through the trading company and used by Luoyang in the manufacture 
of TRB cups and cones does not amount to a post hoc rationalization. See 
Mitsubishi, 24 CIT at 281 n.9, 97 F Supp. 2d at 1209 n.9 (quoting Motor 
Vehicle Mfrs. Ass’n v. State Farm, 463 U.S. 29, 50 (1983) (“‘[T]he courts 
may not accept appellate counsel’s post hoc rationalizations for agency 
action. * * * It is well-established that an agency’s action must be 
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upheld, if at all, on the basis articulated by the agency itself’”)). As Tim- 
ken correctly notes, if Luoyang’s argument is taken to its logical conclu- 
sion, any explanation offered by Commerce to comply with this Court’s 
opinion and order in Luoyang Bearing Factory, 2002 Ct. Intl. Trade 
LEXIS 117, at *46-47, 108, would be deemed a form of post hoc rational- 
ization.® 

However, the Court remands Commerce’s decision to disregard the 
PRC trading company data to value either all of the subject merchandise 
at issue or a portion of the subject merchandise purchased by Luoyang 
through the trading company and used by Luoyang in the manufacture 
of TRB cups and cones for a different reason. In particular, the Court 
finds that Commerce’s explanation that the PRC trading company im- 
port data did not constitute the “best available information” because 
“the steel purchased by Luoyang from the PRC trading company was 
manufactured in [a certain country] * * * [and] [a]t the time of the * * * 
Final Results, [64 Fed. Reg. 61,837] there was reason to believe or sus- 
pect that [the certain country’s] steel was subsidized[,]” Remand Re- 
sults at 6, is not supported by substantial evidence. The Court is not 
satisfied with Commerce’s reliance on various countervailing duty de- 
terminations to support Commerce’s reason to believe or suspect that 
the steel purchased by the PRC trading company at issue could have 
been subsidized because the various countervailing duty determina- 
tions relied upon by Commerce do not include the hot-rolled bearing 
quality steel bar, the steel product at issue in this case. See Luoyang 
Bearing Factory, 2002 Ct. Intl. Trade LEXIS 117, at *14 n.3. Although 
the Court is aware of the Omnibus Trade and Competitiveness Act of 
1988’s language stating that Commerce shall avoid using any prices 
which it has reason to believe or suspect may be subsidized and that 
Commerce is not required to conduct a formal investigation, the Court 
remands this case to Commerce to point to specific evidence demon- 
strating that the type of steel at issue (i.e., hot-rolled bearing quality 
steel bar) purchased by the PRC trading company was subsidized. See 
generally China National Machinery Import & Export Corp. v. United 
States, 2003 WL 648879, at *10 (CIT Feb. 13, 2003) (“[Commerce] must 
demonstrate particular, specific, and objective evidence to uphold its 
reason to believe or suspect that the prices [the PRC plaintiff] paid the 
supplier for the inputs were subsidized”). 

Next, the Court finds that Commerce failed to examine whether or 
not Indonesian data (that is, Indonesian import statistics and export 
data from Japan to Indonesia) constitute the “best available informa- 


6 The Court also finds that Commerce’s acknowledgment that export data from Japan to India was not within the 
United States benchmark range and Commerce’s subsequent explanation that Commerce’s intention was to indicate 
that the export data from Japan to India value (that is, $871 per MT) fell within range of the values in the benchmark 
range (that is, $642 per MT to $834 per MT) does not amount to a post hoc rationalization. Moreover, the Court rejects 
Luoyang’s assertion that using a range is not appropriate when comparing Japanese export prices. In particular, with 
respect to Luoyang’s assertion that “(t]he [United States] prices of Japanese ‘bearing quality steel’ * * * should be 
compared with Japanese exports to Indonesia and India[,}]” Luoyang’s Comments at 13, the Court’s “duty is not to 
weigh the wisdom of, or to resolve any struggle between, competing views of the public interest, but rather to respect 
legitimate policy choices made by the agency in interpreting and applying the statute.” Suramerica de Aleaciones La- 
minadas, C.A. v. United States, 966 F.2d 660, 665 (Fed. Cir. 1992). 
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tion” over export data from Japan to India to value the bearing quality 
steel bar used in the production of TRB cups and cones. See Luoyang 
Bearing Factory, 2002 Ct. Intl. Trade LEXIS 117, at *49-50, 108-09. In 
the Remand Results, Commerce stated that export data from Japan to 
India is the best available information to value TRB cups and cones be- 
cause “as discussed in/Final Results, 64 Fed. Reg. 61,837], [Commerce] 
chose India as [Commerce’s] primary surrogate country and [Com- 
merce] consider[s] the [export data from Japan] to India to be refined 
Indian data.” Remand Results at 13. Additionally, Commerce stated: 


Because [Commerce] ha[s] a reliable surrogate value [that is, ex- 
port data from Japan to India] from [Commerce’s] primary surro- 
gate country, India, and it is [Commerce’s] preference to value 
surrogate values using a single surrogate country whenever pos- 
sible, [Commerce] need not further examine data from a secondary 
surrogate country, specifically cups and cones data on Japanese ex- 
ports to Indonesia. 


Id. at 14; see also id. at 23 (citing Timken Co., 25 CIT at__—, 166 F 
Supp. 2d at 621-22). 

In Luoyang Bearing Factory, 2002 Ct. Intl. Trade LEXIS 117, at 
*26-27 n.8, this Court stated: 


The Court shall not entertain Commerce’s statement [that is, 
Commerce’s statement that Commerce’s regulations give prefer- 
ence to the use of one surrogate country to value all factors of pro- 
duction] since the Court is not aware of any particular preference 
which trumps the general requirement for precision that under- 
lines the antidumping law. See Timken [Co.], 25 CIT at , 166F 
Supp. 2d at 621 (stating that “[t]he statute permits Commerce to 
draw surrogate value information from more than one market 
economy country,” citing 19 U.S.C. § 1677b(c)(1); and quoting 
Chemical Prods. Corp. v. United States, 10 CIT 700, 706, 650 F. 
Supp. 178, 182 (1986)(which provides that “‘[t]he regulation [relied 
upon by Commerce] is silent concerning whether Commerce may 
use data from a country other than its designated surrogate when 
Commerce finds that a comparison of one element of foreign mar- 
ket value in the surrogate would yield an unrealistic result’”). 


Moreover, this Court in Luoyang Bearing Factory found that “it was il- 
logical for Commerce to utilize export data from Japan to India and then 
to subsequently fail to review analogously structured export data from 
Japan to Indonesia.” Luoyang Bearing Factory, 2002 Ct. Intl. Trade 
LEXIS 117, at *49. 

The Court again finds Commerce’s reasoning in the Remand Results 
illogical and unreasonable. In particular, in the case at bar, Commerce 
determined that Indian import data (that is, primary surrogate data) 
was unreliable. See Luoyang Bearing Factory, 2002 Ct. Intl. Trade LEX- 
IS 117, at *17 (citing Final Results, 64 Fed. Reg. at 61,840). When Com- 
merce used export data from Japan to India and treated that data as 
“refined” Indian data, Commerce illogically and unreasonably failed to 
review Indonesian import statistics and export data from Japan to Indo- 





34 CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 18, APRIL 30, 2003 


nesia prior to ultimately resorting to export data from Japan to India as 
the “best available information” in valuing the bearing quality steel bar 
used to produce the TRB cups and cones at issue.” See Timken Co., 26 
CIT at _, 201 F. Supp. 2d at 1329 (“[T]he Court finds that Com- 
merce’s reasoning for rejecting the export data from Japan to India asa 
surrogate value was not sufficiently explained. To the contrary, on the 
basis of the explanation supplied by Commerce one may conclude that it 
was illogical for Commerce to utilize export data from Japan to Indone- 
sia in order to ‘refine’ the Indonesian data and then to subsequently re- 
ject analogously structured export data from Japan to India”). 

Based on the foregoing, the Court again remands to Commerce, to ex- 
amine if, and only if, Commerce finds that the PRC trading company im- 
port prices did not constitute the “best available information,” whether 
or not Indonesian data (that is, Indonesian import statistics and export 
data from Japan to Indonesia) constitute the “best available informa- 
tion” over export data from Japan to India to value the bearing quality 
steel bar used in the production of TRB cups and cones. 


V. Conclusion 

The Court remands this case to Commerce to: (a) point to specific evi- 
dence demonstrating that the type of steel at issue (i.e., hot-rolled bear- 
ing quality steel bar) purchased by the PRC trading company was 
subsidized; and (b) examine if, and only if, Commerce finds that the PRC 
trading company import prices do not constitute the “best available in- 


formation,” whether or not Indonesian data (that is, Indonesian import 
statistics and export data from Japan to Indonesia) constitute the “best 
available information” over export data from Japan to India to value the 
bearing quality steel bar used in the production of TRB cups and cones. 
The other aspects of Commerce’s Remand Results are uncontested and, 
upon a review of the results, the Court finds them supported by substan- 
tial evidence on the record and in accordance with law. 


7 The Court's finding is not inconsistent with Timken Co., 25 CIT at , 166 F. Supp. 2d at 621-22. In Timken Co., 
the Court stated “|blecause the statute [19 U.S.C. § 1677b(c)(4)] and the manual [Commerce’s Antidumping Manual] 
both suggest that Commerce should rely on data from the ‘first choice surrogate country’ only to the extent possible, it is 
logical to conclude that, where it is not possible, Commerce is entitled to rely on data from other surrogate countries.” 
Timken Co., 25 CIT at__, 166 F. Supp. 2d at 621 
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